IN THE COURT OF COMMON PLEAS
CUAYAHOGA COUNTY, OHIO
DANIEL P. LANG, as the personal ) CASE NO. CV 13 803569
representative of the Estate of Mary L. )
Stevens (deceased), ) JUDGE CAROLYN B. FRIEDLAND
)
Plaintiff, ) PLAINTIFIS BRIEF IN OPPOSITION TO
) DEFENDANTS® MOTION TO STAY
) PROCEEDINGS AND COMPEL
) ARBITRATION.
)
)
)
)

VS,

BEACHWOOD POINTE CARE
CENTER, ET AlL.,

Defendants.

Now comes Plaintifl Daniel P. Lang, by and through his attorneys, Ellen Hobbs Hirshman

and Meghan P. Connolly of The Dickson Firm, L.L.C.. and hereby submits his Briefl in Opposition

10 the Motion to Stay Proceedings and Compel Arbitration filed by Beachwood Pointe Care Center,

Beachwood Nursing & Rehab, Brook Pointe Health and Rehab, Brook Pointe Health and Rehab,

Inc.. BCFL Holdings, Inc., and Provider Services Holdings, LLC (*Defendants™). Decedent Mary

Stevens did not sign, and was never a party to, the “Arbitration Agreement” Defendants seek to

enforce. The “Arbitration Agreement” is unenforceable. Therefore, Plaintiff respectfully requests

that this Court issue an Order denyving the Defendants’ Motion to Stay and Compel Arbitration and
permit Plaintiff to pursue his claims in this Court.
L STATEMENT OF THE FACTS.

Mary Stevens was admitted to Beachwood Pointe Care Center (hereinafter “Beachwood

Pointe) nursing home on March 1, 2012, Mary’s husband, Jacob Stevens, was also admitted to



Beachwood Pointe around the same time. Mary and Jacob were roommates at Beachwood Pointe.
Dessie Stevens is the daughter of Jacob Stevens, not the biological daughter of Mary Stevens.  See
Affidavit of Dessie Stevens at ¥ | (attached hereto as Exhibit “A™).

On March 27, 2012, Beachwood Pointe staft directed Dessie Stevens to sign admission
paperwork for Mary Stevens. See Affidavit of Dessie Stevens at 4 6. Although Dessie Stevens was
Jacob Stevens’s legal guardian in March, 2012, Dessie Stevens was not the guardian or power of
attorney relative to Mary Stevens at any time. fd. at % 3-4. Mary Stevens never asked or told Dessie
Stevens to sign any agreement as her agent. /d at9 13. And, when the Beachwood Pointe staff asked
Dessie Stevens to sign Mary Stevens’s admission paperwork. she communicated to the Beachwood
Pointe staff that she lacked a guardianship and power of attorney relative to Mary Stevens. /d. at ¥
7. Despite Dessie Stevens’s c;.lear communication that she lacked legal a_ut’!mrity to do so, the
Beachwood Pointe stalt directed Dessie Stevens to sign Mary Stevens’s admission paperwork
anyway. /d. at9 8.

On more than one occasion, Dessie Stevens was approached by Beachwood Pointe to execute
documents on behalf of Mary Stevens. fd. at % 10. On more than one occasion, Dessie Stevens made
it clear that she did not have legal authority to do so. yet a representative of’ Beachwood Pointe
directed her to sign the documents anyway. /d. at § 11-12.

The Defendants seek to enforce the “Arbitration Agreement” signed by Dessle Stevens
against the estate of Mary Stevens. See Arbitration Agreement produced by Defendants (attached
hereto as Exhibit “B™). Mary Stevens ié not named anywhere in the “Arbitration Agreement”. Mary
Stevens did not sign the “Arbitration Agreement”. Dessie Stevens had no authority to sign the
“Arbitration Agreement”. or any other agreement, on behalf of Mary Stevens.

As a direct and proximate result of the negligence and/or recklessness of the Defendants,
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Mary Stevens suffered severe bed sores and sepsis while a resident at Beachwood Pointe nursing
home. Ultimately, the Defendants™ negligence and/or recklessness caused Mary Stevens’s untimely
death.

Defendants now seek to deny the Estate of Mary Stevens the constitutional right to a trial by
jury pursuant to an “Arbitration Agreement” that Mary Stevens never signed, which her husband’s
daughter signed, despite the fact that her husband’s daughter had no authority to sign any agreement
on Mary’s behalf.

IL LAW AND ARGUMENT.

A. The “Arbitration Agreement” cannot be enforced against
Mary Stevens or her estate because Mary Stevens is not a
party to the “Arbitration Agreement”.

Mary Stevensis notaparty to the Defendants’ “*Arbitration Agreement”. Mary Stevens never
signed the “Arbitration Agreement”™. Her husband’s daughter, Dessie Stevens, had no authority to
sign any agreement on her behalf. The Defendants cannot deem Mary Stevens a party to an
agreement based on Dessie Stevens’s signature. Because Mary Stevens was never a party to the
“Arbitration Agreement”. il is unenforceable égainst Mary Stevens and her estate, and the
Detendants’ Motion to Stay must clearly be denied.

Mary Stevens’s name does not appear anywhere in the “Arbitration Agreement.” On page
two (2) of the “Arbftmtion Agreement”, there is a space provided in which to identify the resident
who is to be bound by the contract. In the document produced by the Defendants, that space is left
blank. The Defendants have not presented any evidence that this “Arbitration Agreement”™ was

relative to Mary Stevens in anyway, as opposed to her husband or to any othet resident.’

"urther, the Defendants have not shown any evidence that any Defendant in this case is a
party to the purported “Arbitration Agreement”. The first paragraph of the document refersto a

-
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In Council of Smaller Enters. v. Gates, McDonald & Co., 80 Ohio St.3d 661, 1998 Ohio 172,
687 N.E.2d 1352 (1998). the Supreme Court of Ohto stated that “*arbitration is a matter of contract
and a party cannot be required to submit to arbitration any dispute which he has not agreed so to
submit.” * * * This axiom recognizes the fact that arbitrators derive their authority to resolve disputes
only because the parties have agreed to submit such grievances to arbitration.” Council of Smaller
Enters., 80 Ohio 8§t.3d at 663, quoting AT&T Technologies, Inc. v. Communications Workers of Am.,
475 U.S. 643, 648-49, 106 S. Ct. 1415, 89 L. Ed. 2d 648 (1986), quoting Steelworkers v. Warrior
& Gulf Navigation Co., 363 U.S. 574,582, 80 S. Ct. 1347, 4 L. Ed. 2d 1409 (1960). The Court went
on to hold that there is a presumption against arbitrability when “there is serious doubt that the
party resisting arbitration has empowered the arbitrator to decide anything”. /d (emphasis added)
at 607-08, citing First Options of Chicago, Inc. v. Kaplan, 514 U.8.938, 115 8. Ct. 1920, 131 L. Ed.
’2d 985 (1995) (In First Options, the Supren;e Court of the United. States held that the because the
Kaplans had not personally signed the document containing the alleged arbitration clause, they were
not required to arbitrate the underlying dispute).
In Maestle v. Best Buy, 2005-Ohio-4120 (August 11, 2005), the Eighth Appellate District
Court of Appeals similarly held:

Nevertheless, courts may not force parties to arbitrate disputes if the parties have not

entered mnto a valid agreement to do so. See Boedeker v. Rogers (1999), 136 Ohio

App. 3d 425, 429; Painesville Twp. Local School District v. Natl. Energy Mgt. Inst.

{1996), 113 Ohio App. 3d 687, at 695. As the Supreme Couwrt of the United States

has stressed, “arbitration is simply a matter of contract between the parties; it is a way

1o resolve disputes - but only those disputes - that the parties have agreed 10 submit

to arbitration.” First Options of Chicago, Ine. v. Kaplan (1993), 514 U.8. 938, 943,

The Court went on to hold (emphasis added):

“Facility”, but the facility is never identified. “Kelly $.” apparently signed for the “facility”, but
there is no evidence that Kelly S. had the authority to bind any Defendant in this case.
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When there is a question as to whether a party has agreed to an arbitration

clause, there is a presumption against arbitration. Spalsbury v. Hunter Realty,

Inc., et al. (Nov. 30, 2000), Cuyahoga App. No. 76874, citing Council of Smaller

Enters. v. Gaies, McDonald & Co. (1997), 80 Ohio St. 3d 661. An arbitration

agreement will not be enforced if the parties did not agree to the clause. Henderson

vs. Lawyers Title Insurance Corp., Cuyahoga App. No. 82654, 2004-Ohio-744, citing

Harmon v. Phillip Morris Inc. (1997), 120 Ohio App. 3d 187, 189.

It is perhaps the most important and most basic principle of contract law, that a contract
cannot be enforced against a nonparty to the contract. See Cincinnati, Hamilton & Dayton RR. Co.
v. Metro. Nat. Bank (1896), 54 Ohio St. 60, 68, 42 N.E. 700 (“There can be no cause of action upon
a contract unless there is privity of contract between the obligor and the party complaining.”): Qhio
Energy Assets v. Solid Rock Energy, Inc., 2003-Ohio-6315, 2003 Ohio App. LEXIS 5656 (4t Dist.,
2001) (“Generally speaking, contractual privity is the sine qua non of actionable breach.”);
Mahalsky v. Salem Tool Co. (C.A.0 1972), 461 F.2d 581, 584 (“Ohio has no remedy for and does
not recognize an action in contract absent privity”™). Here, there is no privity of contract between
Mary Stevens and the Defendants. The “Arbitration Agreement” cannot be enforced against a
nonparty to the agreement. Defendants’ Motion to Dismiss should be denied.

In the Defendants’” Statement of the Case, Defendants assert that Dessie Stevens was the
“responsible party” relative to Mary Stevens. See Defendants” Motion to Stay p. 3. The Defendants
have presented no evidence to suggest Dessie Stevens had authority to sign or enter into a contract
on Mary Stevens’s behalf. Dessic Stevens was not Mary Steven's legal representative by way of a
guardianship, power of attorney, or agency relationship. She was not authorized to sign any
agreement on behalf of Mary Stevens. The “Arbitration Agreement” is unenforceable against Mary
Stevens and her estate, and the Defendants® Motion to Stay must be denied.

The Eighth District Court of Appeals recently decided this very issue in Tedeschi v. Atrium

Centers, L.L.C., 2012-0Ohio-2929, 2012 Ohio App. LEXIS 2560 (8th Dist. 2012). In Tedeschi, a



nursing home resident fell out of her wheel chair, suffered head injuries, and died as a result. /dl at
€ 2. When the resident’s daughter brought a wrongful death action against the nursing home, the
defendant nursing home moved to stay the case pending arbitration. /. at § 4. The arbitration
agreement was signed by the resident’s daughter, “purportedly through a health care power of
attorney,” and not by the resident herself. /d at 9 3. The court found that the nursing home
resident’s daughter lacked power of attorney, and therefore facked the authority to sign the arbitration
agreement on behalf of her mother. As a result, the court held that the arbitration agreement was
unenforceable. Because Dessie Stevens lacked power oi“'attorneylﬁ she did not have authority 1o bind
Mary Stevens to the “Arbitration Agreement”. The “Arbitration Agreement” is unenforceable
against Mary Stevens and her estate, and the Defendants’ Motion to Stay must be denied.

Similarly, the Ninth District Court of Appeals decision in Koch v. Kevstone Pointe Healih
& ke/’mb. , 2012-Ohio-58 ] 7. (9% Dist. 2012), is directly on point. In that case, the Court held l’h%lt “no
contract existed which bound the partics to arbitrate any disputes or claims”™ where a nursing home
resident’s daughter-in-law, who did not hold a power of atto.a'ne'yﬂ signed nursing home admission
paperwork on behalf of her father-in-law. /d at ¥ 19. Asaresult, the arbitration agreement that she
signed during the admission process was not enforceable against the father-in-law or his estate. As
in Koch, because Dessie Stevens did not have any authority to sign an agreement on behalf of Mary
Stevens, she could not legally bind Mary Stevens, or her estate, to the “Arbitration Agreement” by
signing it. As in Koch, no contract exists to bind the partics in this case to arbitrate any disputes or
claims, and Defendants™ Motion to Stay must be denied.

In Jackson v. Arbors at Fairlawn Care Center, the nursing home defendants sought to
enforce an Alternative Dispute Resolution (ADR) Agreement against a nursing home resident. See

Jacskon v. Arbors al Fairlawn Care Center, Summit County Court of Common Pleas Case No. CV



2012 11 6470, Order of March 7, 2013, the Honorable Judge Tammy O’ Brien (attached hereto as
Exhibit “C™). The ADR Agreement was signed by the resident’s daughter, not the resident herself.
The court found that because of a condition precedent in the resident’s Power of Attorney document,
the Power of Attorney had never come into cffect. Without an effective power of attorney, the
daughter did not have authority to sign the ADR Agreement on her mother’s behalf. Therefore, the
ADR agreement could not be enforced against the nursing home resident, and the Defendants’
Motion was denied.
B. The Defendants’ “Abitration Agreement” s

unenforceable for failure to conform to the “agreement in

wrifing” requirement under R.C. § 2711.01(A).

Not surprisingly, R.C. § 2711.01(A) further supports the finding that the “Arbitration
Agreement” is unenforceable against Mary Stevens and her estate because it was not signed by her
or anyone authorized to sign on her behalf. R.C. § 2711.01(A) defines a valid arbitration égreement,
in pertinent part, as “any agreement in writing between two or more persons to submit to arbitration
any controversy existing between them”. See also R.C. § 2711.22(A). In this case, there 15 no
agreement in writing between Mary Stevens and any of the Defendants. Mary Stevens did not sign
the “Arbitration Agreement” nor did anyone with legal authority to sign on her behalf. Mary Stevens
is not identified as a party anywhere in the “Arbitration Agreement” produced by Defendants.
Pursuant to R.C. § 271 1.01(A), there is no valid written arbitration agreement to enforce between
Mary Stevens and the Defendants. The Defendants® Motion to Dismiss should be denied.

C. The Defendants’ “Arbitration Agreement” violates Ohio’s
Statute of Frauds, R.C, § 1335.05.

Pursuant to Ohio’s Statute of Frauds, the “Arbitration Agreement” the Defendants seek to

enforce is unenforceable because it was not signed by the party to be charged.



O.R.C. §1335.05 states as follows:
§ 1335.05. Certain agreements to be in writing

No action shall be brought whereby to charge the defendant, upon a special
promise, to answer for the debt, default, or miscarriage of another person; nor to
charge an executor or administrator upon a special promise to answer damages out
of his own estate; nor to charge a person upon an agreement made upon constderation
of marriage, or upon a contract or sale of lands, tenerments, or hereditaments, or
interest in or concerning them, or upon an agreement that is not to be performed
within one year from the making thereof; unless the agreement upon which such
action is brought, or some memorandum or note thereof, is in writing and
signed by the party to be charged therewith or some other person thereunto by
him or her lawfully authorized.

R.C. §1335.05 (emphasis added).

Agreements that do not comply with the statute of frauds are unenforceable. Hummel v.
Hummel (1938), 133 Ohio St. 520, 14 N.E.2d 923, paragraph one of the syllabus.

In this case, the “Arbitration Agreement” fails to comply with the Statute of Frauds. The
“Arbitration Agreement” the Defendants seek to enforce is dated March 27, 2012, Defendants filed
their Motion to Stay and Compel Arbitration on April 26. 2013, It is clear that the alleged
“agreement” was not to be performed within one year from the making thereof, and that the statute
of frauds applies. Pursuantto RC §1335.03, the “Arbitration Agreement” lacks the signature of the
party to be charged therewith, i.e. Mary Stevens, and is unenforceable against her and her estate.
Because the “Arbitration Agreement”™ fails under the Statute of Frauds, Defendants” Motion to
Dismiss should be denijed.

D. Under Hayes and Muarmet, the Defendants’ “Arbitration Agreement” is
unenforceable against Mary Stevens and her estate,

The Defendants cite Hayes v. Qakridge Home, 2009-0Ohio-2054, 122 Ohio St.3d 63 (2009),

the only Ohio Supreme Court case regarding the enforceability of an arbitration clause against a



nursing home resident.” In Hayes, the Ohio Supreme Court held:

1. An arbitration agreement voluntarily executed by a nursing-home
resident upon her admission and not as a precondition to admission is not rendered
procedurally unconscionable solely by virtue of the resident’s age.”

2. An arbitration agreement voluntarily executed by a nursing-home
resident and not as a precondition to admission that waives the right to trial and the
right to seek punitive damages and attorney fees is not substantively
unconscionable.”

1d. at syllabus (emphasis added).

In Hayes, the Court found that the nursing home resident veluntarily executed the
arbitration agreement. Under Hayes, the nursing home resident must be a party to the arbitration
agreement in order for the agreement to be enforceable. Here, Mary Stevens did not execute any
agreement, and Mary Stevens is not a party to the “Arbitration Agreement”. The “Arbitration
Agreement” is unenforceable under Hayes.

The Defendants also cite Marmer v. Fealth Coare Center, Inc. v. Brown, 132 5.C1 1201
(2012), in which the U.S. Supreme Court addressed arbitration agreements between nursing homes
and their residents. The Marmet Court merely removed blanket state public policy prohibitions
against the arbitration of bodily injury and wronglul death claims against nursing homes. Stated
differently, the only thing that Marmet requires is that state courts treat nursing home contracts with
their residents as they would any other contract in their state, Under Marmet, general principles of
Ohio contract law apply to this case. In treating the “Arbitration Agreement” produced by
Defendants as any other purported contract in Ohio, it is clear that no contract was ever formed
between the Decedent and the Defendanis in this case. Under both Haves and Marmet, the

Defendants™ Motion to Stay must be dented.

* Plaintiff™s counsel’s firm represented the plaintiff in the Hayes case.
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i,  CONCLUSION.

Because neither Mary Stevens, nor any person lawfully authorized to contract on Mary

Stevens’s behalf, ever signed the “Arbitration Agreement”, it is invalid and unenforceable against

Mary Stevens and her estate. For the reasons discussed above, Defendants’ Motion to Stay and

Compel Arbitration, should be promptly denied. Accordingly, this Court should deny Defendants’

Motion and permit Plaintiff to pursue his claim in this Court.

By:

Respectfully submitted,
THE DICKSON FIRM, L.I..C.

Mo WM

Ellen Hobbs 111131111}211{(0004914)
Meghan P. Connolly (0089682)
Enterprise Place, Suite 420

3401 Enterprise Parkway
Beachwood, Ohio 44122
Telephone (216) 595-6500
Facsimile {210) 595-6501

[ -mail EllenHirshmanae TheDicksonFirni.com
E-mail MConnollyvi@ TheDicksonFinm.com

Attornevs for Plamntift Daniel P. Lang, as the personal
representative of the Estate of Mary L Stevens (deceased).
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CERTIFICATE OF SERVICE

1 hereby certify that a true and accurate copy of the foregoing, PlaintifT’s Brief in Opposition
to Defendants™ Motion to Stay Proceedings and Compel Arbitration, was sent by Electronic Mail,
this 6th day of May, 2013, to the following:

Ermest W. Auciello, Esq.

Jane F. Warner, Esq.

TUCKER ELLIS, LLP

925 Euclid Avenue, Suite 1150
Cleveland, Ohio 44115-1414
ernestauciellof@iuckerellis.com
Jjane.warnerituckereltlis.com

Attorneys for Defendants Beachwood Pointe Care Center, Beachwood Nursing & Rehab, Brook
Pointe Health and Rehab, Brook Pointe Health and Rehab, Inc., BCFL Holdings, Inc., and Provder

Services Holdings, LLC

o Mot P Y

Ellen Hotibs Hirshman @004914)
Meghan P. Connolly (0089682)

Attorneys for Plaintiff Daniel P. Lang. as the personal
representative of the Estate of Mary L Stevens (deceased).



STATE OF OHIO )

SS:

S

COUNTY OF CUYAHOGA )

Now comes Dessie Stevens, and for her Affidavit, states as follows:

1.

2.

I am Jacob Stevens’s daughter. 1 am not the biological daughter of Mary Stevens.
Mary Stevens was married to my father, Jacob Stevens.

I was my dad’s guardian when he was admitted to Beachwood Pointe Care Center in
March, 2012.

I was never guardian or ever given power of attorney for Mary Stevens.

When my dad was admitted to Beachwood Pointe Care Center in March, 2012, I signed
his admission papers as his guardian.

When I was at Beachwood Pointe Care Center visiting my dad in March, 2012, someone
from the Beachwood Pointe Care Center staff asked me to sign admission papers for
Mary Stevens.

When this Beachwood Pointe staff person asked me to sign Mary Stevens’s admission
papers, | told them I did not have a guardianship or power of attorney for Mary Stevens.

The Beachwood Pointe staff person told me to go ahead and sign Mary Stevens’s
admission papers anyway.

I did not feel cornfortable signing Mary Stevens’s papers, but the Beachwood Pointe staff
told me they needed me to sign it anyway, for “general purposes”.




10. On more than one occasion, a Beachwood Pointe Care Center staff person asked me to
sign papers for Mary Stevens.

11, On more than one occasion, 1 told the Beachwood Pointe Care Center staff that I did not
have a guardianship or power of attorney for Mary Stevens.

12, On more than one occasion, the Beachwood Pointe Care Center staff told me to sign the
documents anyway.

13.  Mary Stevens never told me or asked me to sign a contract on her behalf.

Affiant further sayeth naught.

™,
"i\ \ . ) f"a
E" G e
Dessie Stevens
;/ AN ‘1}
Sworn to and subscribed before me in my presence this ¢4 day of May, 2013, 1n

VLAWY Ohio.

f""“.
s ) g’f /
fl\/)?i'f;,é/j /(//f:f‘g,
NOTARWUBLIC o7
““mmu,, ,
SpRiAL o MEGHAN P. CONNOLLY

Attorney At Law
NOTARY PUBLIC
STATE OF QHIO

My Commission Has
No Expiration Date
Section 147.03 O.R.C.



ARBITRATION AGREEMENT

INTRODUCTION

This agreement sets forth a resolutlen procedure by which the Resident snd Facility intend to resaivg all
disputes which may arise between them conceming any disagreement arising out of the Nurding Focilily

Admission Agreemant.

The procedure is inended to be a speedy and ecanomls alternatlve to covrt litlgation which ks ofien slow,
time-consuming aad expensive, By using private arbitratisn without the right to appeal, the puties are able fo

avoid erowded court dockels and lenpthy appeals processes,

NONPAYMENT OF CHARGES

Any dispule, disngreement, or chim relating to nonpayment of any fee or charge by be Resident,
Resident’s Representative, or the Facili may be adiidicated In a court of law, uniess arbhraton is mutpally
sgreed upon by both pardes. Sald arbliration shall be aceording to the temms and procedures sl forth below.

ALL OTHER DISPUTES

Any conwoversy, dispde, disagreement or claim of any kind arlsiag out of, or related 10 the Nursing
Facility Agreement, (other than ronpayment of charges as described xbove) shall be setiled by binding
arbitration, These disputes include, bul are nof Himited ta, all claims based upon breach of contract {other
than efaims wising owt of nonpayment of charges), negltzence, medical malpractice, tort, breach of statatery
duty, resfdent's tights, and any depattures from aceepled slandards of eare,

BINDING NATURE OF ARBITRATION

The decision rendered by the arbitrator shall be final wod blnding, and Judgment on the award, if 2y, shail
be eniered In aceordance with appilcable faw in any eourt having Jurlsdiction thereof, There shall beno
appenl af the arbliratar’s decision by efther party. The decision of the mhltracor shall be binding on atl of the
partles to the acbitration, and alse on their successors and assiyns,

CONDUCT, COSTS, AND RULES OFARBITRATION

The arbitatlon shall be conducted by the MNational Arblration Foram ("NAF") and the rules shail in
atcordance with the NAF Code of Pracedure.  Where the NAT Code of Proceduse dogs not apply, the
proceedings shalt follow ail rules of ¢ivil procedare, cvidence, statutes of Heitatfon, and eward caps thal
would be applicable to a compérable clvil actfon brought in the court of common pless in which the fieiliy is
focated.  ifthe NATF process is no longer in existence at (he dnet of the dispute, of the NAF Is unwilling e
unable 1o conduct the abitratfon, then the parties skall mutually agres on an alternative organlzition 1o
conduct the arbitration. Infarmation regardiig NAY and a copy of pestinent vules snd forms may b localed
st NAF's webslle syww.srhitratinn-forum.com or by contacting NAF tofl free at 3Q0.474-2371,

Arhitration proceedings are not free and any person requesting arbitration wh be required to pay a [ifieg
- fea o Initinte the arbitvation. After Ming, each party sgrees to be rasponsible for thele own foes, expenses,
amtl costs o anclbuted o themy pursuant to the NAF Code of Procedure, ucless ordered athervise by the
arbitrator, Each person will be responsible for thelr owa attomey’'s fees, [fany,

The parties agree that Facllity is enpaged in interstéie commerce 2od that this agreement to atblini
disputes angd the arbilration proceeding shall be sovernad In pecordance with the Pederal Arbliration Act If
for any reason there i a finding that the Federal Arbliratlon ACt cannat be apptisd to this Agreament, then the
patties heeehy muke clear their Jntent that their disputes/elalms be resofved pursuant o Chapler 271 1ol fhe
Ohio Revised Code, srd that the parties do not want their disputes/elaims resolved In a judicial forum,
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CONFIDENTIALITY

The parties agres {0 keap all acbitration proceedings strictly confidentlal, nud hereby direct any organization
overseeing the arbitration pracess, snd any arkimator 1o do the spne, The et that a dispute was settied ara
Judsment issued, and the detnils of the foregoing, mmy not be released withovt an express writlen

authotization from beth tha Resident and Fucility, unless athenwise required by law,

LANCEELING THE ARBITRATION ‘E’ROVISION

THE RESIDENT OR THE PERSONAL REPRESENTATIVE OF THE RESIDENT HAS THE RIGHT TO
CANCEL THIS AGREEMENT BY NOTIEYING THE FACILITY IN WRITING. SUCH NOTICE MUST
DE SENT. VIA CERTIFIED MAIL (OR HAND DELIVERED) TO THE ADMINISTRATOR OF THE
FACILITY, AND THE NOTICE MUST BE POST MARKED WITHIN 30 DAYS OF THE DATE UpON

WHICH THIS ARBITRATION AGREEMENT WAS SIGNED,

IMPORTANT PROVISIONS (PLEASE READ CAREFULLY)

IMPORTANT TERMS TO UNDERSTAND, By signing this Agreement, Resldent and Represeniative
acknowledge hat they have been informed that: {1) This arbitraiton provision shall aot limit ln any way
their fight to file formal or informal complaints whh this Nursing Facllty, the state of Okio under R
372817, or the Federal government, including the right to chalienge a proposed discharge pursuan! o
R.C.3721.16 10 3721.162; (2) Agresing to arbitrate legal disputes Is not a condition of admission, and
care and freatment wild be provided whether or pot they mgree 10 arbiteate (if they do not wish to stz this
Agreement then they pre under no requirement to do so) (3) This arbivation provision does nol Hmkt
thelr rights to bring any actlon that they could bring In a court of law, it merely changes the forum in
which such an action must be brought: (4} Other than chatging the forum for lawsuits, this Agreement
daes nol walve any of the resident’s rights as provided for In R.C. 3721.10 through 3721.17, (5) The
decision whether to sign the Agreememt with the arbitration pravision is solely a matter for their
determinatlon without eny influgnce; (6 They have the right to seek leget counsel regording s
arbiration provision; and (7) THE AGREEMENT WAIVES THEIR RIGHT TO A TRIAL IN COURT
AND A TRIAL BY A JURY FOR ANY LEGAL CLAIMS THEY MAY HAVE AGAIMST THE

FACILITY,

NONSEVERARILITY

I any porton of this agreement s determined to be ynenforceabls by 2 court of competent jurisdiction for
&ny rexson, such part shall be deemed modified so as o he In aceordence with relevant fows snd regulations,
and the vaiidity of the balance of tils agreement shall not be aflected.

—

\Wi
Date: _ U ?P}:}/} !fj/

Date;

PRESENTAT}V
o~

BS 1072008

RESIDENT FACILITY B
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2013HER -1 BRGSOl o i COURT OF COMMON PLEAS

SUMMIT COUNTY, OHIO
QT COUNTY
AMB&%& JACH } CASE NO, CV 2012 11 6470
)
Plaintiff, ) JUDG E TAMMY O’BRIEN
)
VS, )
)
ARBORS AT FAIRLAWN, ef al., ) ORDER
)
Defendants. )
)

This matter comes before the Court on the Motion to Dismiss or, in the Altemnative,
Motion to Refer Case to Alternative Dispute Resolution (Arbitration) filed on December 28,
2012 by Defendants Arbors at Fairlawn, Arbors at Fairlawn Care, LLC, Extendicare Health
Services and Extendicare Health Services, Inc. (“Defendants”). The Court has considered
Defendants’ Motion, the replies and surreplies filed in response thereto, the alleged facts of this
matter, and applicable law. Upon due consideration, the Court DENIES Defendants’ Motion to
Dismiss or, in the Alternative, to Refer Case to Alternative Dispute Resolution (Arbitration).

A PRETRIAL CONFERENCE has been scheduled in-this matter for April 15, 2013 at

8:30 a.m. Please note this date on your calendars. FAILURE TO APPEAR FOR ANY - "+ .-
SCHEDULED PRETRIAL CONFERENCE MAY RESULT IN SANCTIONS.

ANALYSIS

1. Factual Background,

Plaintiff commenced the instant litigation on November 27, 2012 when she filed her
Complaint with the Court. Arbors at Fairlawn, Arbors at Fairlawn Care, LLC, Extendicare
Health Services, Extendicare Health Services, Inc., and John Doe 1-10 are the named Defendants
in this action. Plaintiff alleges that, at all relevant times, she was a resident of Defendant Arbors
of Fairlawn, a long term care facility and/or nursing home. See Complaint at 1. It is alleged
that, while under Defendants’ care, Plaintiff “was caused to suffer numerous severe injuries, she
was permifted to become very ill, her illness and her injuries were not treated properly, and her
physical condition was permitted to deteriorate.” /d at §5. Plaintiff’s alleged injuries include,
‘but are'not limited go, “bilateral factures to her femurs” and “severe pressure ulcers.” Id. at 6.
It is Plaintiff’s, position that. Defendants owed a duty of care to her and that Deféndant’s breached
that duty of care by providifig’ substaridard care, Plainfiff further alléges that Defendants;acted
with “actual malice.” Jd at§72. .

In response-to Plaintiff’s Complamt Defendants Arbors at Fairlawn, Arbors at Fairlawn
Care, LLC, Extendicare Health Services, and Extendicare Health Services, Inc. (“Defendants")




filed a Motion to Dismiss or. in the Alternative, to Refer Case to Alternative Dispute Resolution
(Arbitration) on December 28, 2012, It is Defendants’ position that, pursuant to the parties’
Alternative Dispute Resolution Agreements (“Arbitration Agreements™) that were entered into
on December 10, 2009 and November 4, 2011, this matter must be arbitrated. Defendants argue:

The terms of the Agreements, which speak for themselves, clearly provide
that the Agreements cover the types of allegations which are made in the
complaint, including ‘a viclation of a right claimed to exist under federal, state or
local law or contractual agreement between the Parties;” or ‘tort’, or ‘negligence.’
The Agreements further provide that the parties:

* % * voluntarily agree that any disputes covered by this
Agreement (hereinafier referred to as ‘Covered Disputes’) that may
arise between the Parties shall be resolved exclusively by an
Alternative Dispute Resolution process that shail be binding
arbitration.

¥ k& %

A review of the Alternative Dispute Resolution Agreements signed by the
parties to this case clearly establishes that the Agreements are neither
procedurally unconscionable nor substantively unconscionable, and therefore they
should be enforced according to their terms.

This Court has recently had the occasion to rule on a similar motion in the
case of Hiley v. Northern Health Facilities, Inc., et al. * * * The Court will note
that Judge Parker of this Court upheld an identical arbitration agreement and
dismissed the case for lack of jurisdiction. Judge Parker further held that the case
must be dismissed due to the parties voluntarily choosing to select arbitration and
alternative dispute resolution as the ‘preferred manner to resolve any dispute
arising from their contract.’

See. Defendants’ Motion to Dismiss or, in the Alternative, to Refer Case to Alternative Dispute
Resolution {Arbitration) at 2-3. Defendants ask the Court to enforce the parties’ Arbitration
Agreement.

Plaintiff filed a Brief in Opposition to Defendants’ Motion to Dismiss or, in the
Alternative, to Refer Case to Alternative Dispute Resolution (Arbitration) on January 7, 2013,
Among other arguments, Plaintiff emphasizes in her Opposition that she did not sign the
Arbitration Agreement. Plaintiff asserts that her daughter, Carol Boone, signed the Agreement
without her permission and/or without authority. See Plaintiff’s Brief in Opposition to
Defendants® Motion to Dismiss or, in the Alternative, to Refer Case to Alternative Dispute
Resolution at 2. Plaintiff argues that that she was not a party to the Arbitration Agreement and
that, therefore, it is unenforceable as against her. /d at 2-3. Plaintiff further asserts that
Defendant Arbors at Fairlawn is the only Defendant that is a party to the Arbitration Agreement
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and that, because Defendants Arbors at Fairlawn Care. LLC, Extendicare Health Services, and
Extendicare Health Services, Inc. are not parties to the Agreement, the Agreement is
unenforceable as against these Defendants. Plaintiff also asserts that the Arbitration Agreement
is unenforceable as it fails to comply with the Statute of Frauds. /d at 7-8.

Defendants filed a Reply Brief in Support of Motion to Dismiss or to Refer Case to
Alternative Dispute Resolution on January 18, 2013. Attached to Defendant’s Reply Brief as
Exhibit A is a Durable Power of Attorney executed by Plaintiff Ambrosia Jackson and
designating Carol Boone as her attorney in fact and agent. Carol Boone is Plaintiff’s daughter
and the individual who signed the Arbitration Agreement on Plaintiff’s behalf. Defendants
emphasize that the Durable Power of Attorney was recorded with the Summit County Auditor
and Recorder’s Office on October 4, 2001 and that, pursuant to the Durable Power of Attorney,
Carol Boone had the power “to perform any act, power, duty, right or obligation whatever that |
{Ambrosia Jackson] may hereinafter acquire * * *.” See Defendants’ Reply Brief in Support of
Motion to Dismiss or Refer Case to Alternative Dispute Resolution at 2. Defendants argue that,
in light of the Durable Power of Attorney, Carol Boone properly signed the Arbitration
Agreement and that said Arbitration Agreement should be enforced.

With respect to Plaintiff’s statute of frauds argument, Defendants assert that this
argument is misplaced. Defendants assert:

The fact of the matter is that the Agreement was, in fact, signed by the attomey in
fact and agent of Ambrosia Jackson, i.e., her daughter, Carol Boone. Ohio
Revised Code 1335.05 specifically provides that the agreement must be *, | .
signed by the party to be charged therewith or some other person thereunto by

him or her lawfully authorized’.

{d. It is Defendants’ position that, in light of the Arbitration Agreement that was properly signed
by Carol Boone, their Motion should be granted and the parties should be ordered o proceed to
alternative dispute resolution.

Plaintiff filed a Motion for Leave to File Surreply Brief, Instanter, in Opposition to
. Defendants™ Motion to Dismiss, or in the Alternative, to Refer Case to Alternative Dispute
Resolution (Arbitration) on January 23, 2013. Upon due consideration, the Court GRANTS
Piaintiff’s Motion for Leave to File Surreply Brief. Likewise, the Court GRANTS Defendants’
Motion to File Surreply Brief in Support of Motion to Dismiss or Refer Case to Alternative
Dispute Resolution (Arbitration), Plaintiff’s February 27, 2013 Motion to Strike Defendants’
Surreply is DENIED.

Plaintiff argues in her Surreply Brief that “Defendants offer no evidence that the Durable
Power of Attorney was in effect when Carol Boone signed the ADR Agreement.” See Plaintiff’s
Surreply Brief at 2. Plaintiff relies upon section five (5) of the Durable Power of Attorney which
states:



5. SPRINGING POWER OF ATTORNEY CLAUSE. This general
power of attorney shall become effective upon my disability or incapacity. I shall
be deemed disabled or incapacitated upon the election by my said aftorney,
CAROL BOONE, to accept the written certification of a physician who, in his
opinion, is qualified, which states that such physician has examined me and

that1am incapacitated mentally or phy ..s_icalix and am therefore incapable of
attending to my personal and business sffairs.

[Emphasis added.] See Plaintiff’s Surreply Brief at 2, citing Durable Power of Attorney at 3.
The Durable Power of Attorney is attached to Plaintiff’s Surreply Brief as Exhibit A. Itis
Plaintiff's position that, because Carol Boone “never received any written certification froma
physician stating that they examined Ambrosia Jackson, and that she is incapacitated mentally or
physically, and is therefore incapable of attending to her personal and business affairs,” the
Durable Power of Attorney never went into effect and, therefore, Carol Boone had no authority
to sign the Arbitration Agreement on Plaintiff’s behalf. /d Plaintiff cites case authority to
support her position that a Durable Power of Attorney does not become effective until the

conditions precedent are satisfied.

Defendants argue in their February 25, 2013 Surreply that “there is no question that
plaintiff, Ambrosia Jackson, was disabled and/or incapacitated while she was a resident of
Arbors at Fairlawn.” See Defendants’ Surreply at 3. Defendants refer the Court to Plaintiff’s
discharge summary, a physician’s progress notes, nursing home documents, and a note from Dr.
Bong Kaugh. Defendants argue that “plaintiff was clearly incapacitated and disabled, both in
2009 and also in 2011, when she was a resident at Arbors at Fairlawn.” Jd at 5. It is Plaintiff’s
position that “[i]t is totally disingenuous for plaintiff’s counsel to be claiming that the plaintiff
was not disabled or incapacited or that the Power of Attorney is not valid due to Carol Boone not
electing to accept a written certification of a physician.,” Jd

2. Standard of Review,

While “Ohio favors arbitration as an expedient and cost-effective means of resolving
disputes,” it is well established that “a party who has not agreed to arbitrate a dispute cannot be
forced to do so and give up her right to court adjudication of disputes.” Tedeschi v, Atrium
Centers, L.L.C., et al., 8th Dist. No. 97647, 2012-Ohio-2929, 15, citing Council of Smaller
Ents. v. Gates, McDonald & Co., 80 Ohio 8t.3d 661, 665, 1998-Ohio-172, 687 N.E.2d 1352. See
also Eagle v. Fred Martin Motor Co., et al., 157 Ohio App.3d 150, 2004-Ohio-829, 809 N.E.2d
1161 (9th Dist. 2004).- “Additionally, a presumption arises favoring arbitration when the claim
in dispute falls within the scope of the arbitration provision.” Id at 159, 2004-Ohio-829, 809
N.E.2d 1161.

“When addressing whether a trial court has properly granted or denied a motion to stay
proceedings and compel arbitration, the standard of review is abuse of discretion.” Stickier v.
First Ohio Banc & Lending, Inc., 9th Dist. Nos. 08CA009416, 08CA 009460, 2009-Ohio-1422,
17, citing Carter Steel & Fabricating Co. v. Danis Bldg. Constr. Co., 126 Ohio App.3d 251, 254,
710 N.E.2d 299 (31d Dist, 1998); Harscoe Corp. v. Crane Carrier Co., 122 Ohio App.3d 406,

4



410, 701 N.E.2d 1040 (3rd Dist. 1997). See also Ault v. Parkview Homes, Inc., Sth Dist. }Qo.
24375, 2009-Ohio-586, §7. “An abuse of discretion connotes more than simply an error in
judgment; the court must act in an unreasonable, arbitrary, or unconscionable manner.” .Ia’.,
citing Blakemore v. Blakemore, 5 Obio St.3d 217, 219, 450 N.E.2d 1140 (1983). Questions of
law, however, are reviewed under a de novo standard of review. Ault v. Parkview Homes, Inc.,
9th Dist. No. 24375, 2009-Ohio-586, §7, citing George Ford Constr., Inc. v. Hissong, Sth Dist.
No. 22756, 2006-Ohio-919, §6. “A de novo standard applies to questions of whether a party has
agreed to submit an issue to arbitration.” Tedeschi, 8th Dist. No. 97647, 2012-Ohio-2929, {15.

3. Analysis.

It is undisputed that Carol Boone signed the Arbitration Agreement and that Plaintiff had
executed a Durable Power of Attorney designating Ms. Boone as her attorney in fact and agent.
The Durable Power of Attorney has been produced and the Court notes that said document
specifically provides at paragraph 5, and as fully set forth above, that it is effective only upon
Plaintiff’s “disability or incapacity.” See Durable Power of Attorney, attached to Plaintiff's
January 23, 2013 Surreply as Exhibit A. The Durable Power of Attorney further states that
Plaintiff

shall be deemed disabled or incapacitated upon the election by my said attorney,
CAROL BOONE, to accept the written certification of a physician who, in his
opinion, is qualified, which states that such physician has examined me and that |
am incapacitated mentally or physically and am therefore incapable of attending
to my personal and business affairs.

d

Attached to Plaintiff’s Surreply is the Affidavit of Carol Boone. Ms. Boone states in her
Affidavit that she “never received any written certification from a physician stating that they
examined Ambrosia Jackson, and that she is incapacitated mentally or physically, and is
therefore incapable of attending to her personal and business affairs.” See C. Boone Aff. at 2,
attached to Plaintiff’s Janvary 23, 2012 Surreply as Exhibit B. Plaintiff argues that, because Ms.
Boone never received such written certification from a physician, the Durable Power of Attorney
never became effective and, therefore, Ms. Boone was without authority to sign the Arbitration
Agreement on Plaintiff’s behalf. The Court agrees and finds that, because this condition
precedent was never satisfied, the Durable Power of Attorney never went into effect. Because
the Durable Power of Attorney never went to effect, Ms. Boone did not have authority to sign the
Arbitration Agreement. As such, the Arbitration Agreement cannot be enforced as against
Plaintiff and Plaintiff is allowed to proceed with her claims in this Court.

As set forth in Plaintiff’s Surreply, the underlying facts are similar to those that were
before the court in Tedeschi v. Atrium Centers, L.L.C., et al., 8th Dist. No. 97647, 2012-Ohio-
2929. In Tedeschi, the plaintiff filed suit against the defendant nursing home and others after her
mother died while a resident at the nursing home. In response to the plaintiff’s complaint, the
nursing home moved to stay the case pending arbitration, Jd at §4. The nursing home relied
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upon an arbitration agreement signed by the resident’s daughter “purportedly througﬁ a health
care power of attorney.” /d. at 3. Like the Plaintiff in this action, the Tedeschi-plaintiff argued
that the health care power of attorney was not in effect when the arbitration agreement was
signed and that, therefore, the arbitration agreement was unenforceable. The court agreed and
held that, because the decedent was never declared incompetent and unable to make decisions on
her own, the health care power of attorney never went into effect and, therefore, the decedent’s
daughter did not have authority to sign the arbitration agreement. The court specifically held that
“Iwlithout the fulfillment of the conditions required for the power to come into being, the
representative had no authority to bind the principal” and that the resident’s daughter “lacked
authority to sign the arbitration agreement on behalf of [the resident].” Id. at §17, 19. See also
Koch v. Keystone Pointe Health & Rehab., 9th Dist. No. 11CA010081, 2012-Ohio-5817 (bolding
that, because the arbitration agreement was signed by someone who did not have power of
attorney, the arbitration agreement could not be enforced.)

While Defendants rely upon Judge Parker’s November 23, 2011 ruling in Hiley v.
Northern Health Facilities, Inc., et al., Summit County Court of Common Pleas in CV 2011 08
4550, said case is clearly distinguishable from the underlying matter. Unlike in this case, there
was no dispute in Hiley that the parties had entered into an arbitration agreement.

By its terms, the Durable Power of Attorney only becomes effective when Carol Boone
accepts written certification from a competent physician stating that Plaintiff is “incapacitated
mentally or physically” and that she is “incapable of attending to * * * [her] personal and
business affairs.” See Durable Power of Attorney. As set forth in Ms. Boone's Affidavit, she
has never received such written certification. Because Ms. Boone has never received such
written certification, the Court finds that the Durable Power of Attorney has never gone into
effect and that, as such, Ms. Boone did not have authority to sign the Arbitration Agreement on
Plaintiff’s behalf. Accordingly, the Arbitration Agreement cannot be enforced. The Court
further finds that, because Ms. Boone did not have authority to sign the Arbitration Agreement,
the Arbitration Agreement is unenforceable under the Statute of Frauds as it was not signed by
the party to be charged or an authorized representative. See R.C. 1335.05.

CONCLUSION

WHEREFORE, for the reasons set forth above and upon due consideration, the Court
DENIES Defendants’ Motion to Dismiss or, in the Alternative, to Refer Case to Alternative
Dispute Resolution {Arbitration).

A PRETRIAL CONFERENCE has been scheduled for April 15, 2013 at 8:30 a.m.

Please note this date on your calendars. FAILURE TO APPEAR FOR ANY SCHEDULED
PRETRIAL CONFERENCE MAY RESULT IN SANCTIONS.,

oty i

JUDGE TAMME O'BRIEN

IT IS SO ORDERED.




Attorneys Ellen Hobbs Hirshman/Meghan P. Connolly
Attorney Raiph F. Dublikar



